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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,
Plaintiff-Respondent,
V.

KYLIE MICHELLE LAKE,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

NOS. 48057-2020 & 48058-2020
BINGHAM COUNTY NOS.
CR-2013-6957 & CR-2018-4337
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Kylie Lake was caught shoplifting groceries for her family from a local store. After years
on probation for this offense, Ms. Lake's life spun out of control, resulting in a conviction for
possession of a controlled substance. In this consolidated appeal, Ms. Lake argues the district
court abused its discretion by revoking her probation and executing her sentences for shoplifting
and possession. She maintains the district court should have reinstated her probation in both
cases because her probation was achieving its rehabilitative objective while providing adequate
protection for society. Alternatively, Ms. Lake asserts the district court should have retained
jurisdiction. She also argues the district court should have granted her Rule 35 motions.
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Statement of the Facts & Course of Proceedings
In January 2014, Ms. Lake pleaded guilty to felony burglary for leaving a local grocery
store with $76.95 worth of food without paying. (No. 48057 R., 1 pp.27, 69.) In March 2014, the
district court sentenced Ms. Lake to six years, with two years determinate, suspended the
sentence, and placed her on probation for four years. (No. 48057 R., pp.85-86.)
In June 2014, the State alleged Ms. Lake violated her probation, in part by using a
controlled substance. (No. 48057 R., pp.91, 95.) In order to apply to problem solving court,
Ms. Lake admitted to certain probation violations (No. 48057 R., p.106), however, her
application was denied both for mental health court (No. 48057 R., p.108) and felony drug court
(48057 R., p.112). The district court continued her on probation. (No. 48057 R., p.120.)
In October 2014, her probation officer sought a bench warrant alleging Ms. Lake was
again using controlled substances. (No. 48057 R., p.123.) The probation officer raised concerns
about Ms. Lake's struggle with drug addiction, noting that Ms. Lake was surrounded by drug
users and could not fmd a drug free residence. (No. 48057 R., p.128.) Ms. Lake admitted to the
probation violations, and again applied for both mental health court and drug court. (No. 48057
R., p.131.) Her application for mental health court was denied (No. 48057 R., p.144); however,
she was accepted into felony drug court. (No. 48057 R., p.141.) The district court continued
Ms. Lake on probation, though it changed the conditions of her probation to include, among
1

There are two clerk's records in this consolidated appeal. Citations to the clerk's record in
Bingham County No. CR-2013-6957, Supreme Court Docket No. 48057-2020, will refer to the
Supreme Court docket number: ''No. 48057 R." Citations to the clerk's record in Bingham
County No. CR-2018-4337, Supreme Court Docket No. 48058-2020, will refer to the Supreme
Court docket number: "No. 48058 R." Similarly, there are two presentence investigation reports,
labeled Confidential Documents ("Conf. Doc."), and each will be cited with reference to the
Supreme court docket number "No. 48057 Con£ Doc .. " or ''No. 48058 Con£ Doc." There is only
one transcript on appeal and will be cited as "Tr." The transcript contains both the admit/deny
hearing and the probation violation disposition hearing for both cases. The transcript does not
have line numbers, and therefore any reference will be to the page number only.
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other provisions, her compliance with felony drug court and an extended probationary term. (No.
48057 R., pp.146-47.)
In June 2015, the district court modified Ms. Lake's probation, terminating her from
felony drug court, and ordering her into the Wood Problem Solving Court. (No. 48057
R., p.162.) In October 2015, Ms. Lake was terminated from the problem-solving court for having
inappropriate associations. (No. 48057 R., pp.167, 171.) In December 2015, due to her
termination from the program, Ms. Lake's probation was revoked and her sentence executed, and
the court retained jurisdiction. (No. 48057 R., p.182.) In May 2016, after successful completion
of the rider program, Ms. Lake was placed on probation for five years. (No. 48057 R., p.190.)
Over two years later, in September 2018, the State charged Ms. Lake in a separate case
with two new offenses:

possession of a controlled substance and possession of drug

paraphernalia. (No. 48058 R., pp.14-15.) The State also alleged Ms. Lake violated her probation
in the earlier shoplifting case due to these new charges. (No. 48057 R., pp.205-07.) In March
2019, Ms. Lake pleaded guilty to possession of a controlled substance in the new case and the
paraphernalia charge was dismissed. (No. 48058 R., pp.72, 100.) Ms. Lake also admitted to
violating her probation in the shoplifting case. (No. 48057 R., p.220.) For the new offense, the
district court sentenced Ms. Lake to seven years, with three years determinate. (No. 48058
R., pp.99-100.) While both Ms. Lake and the State requested the possession sentence run
concurrently with the shoplifting sentence (48058 R., pp.86-87), the district court ordered it to be
served consecutively to the sentence in the shoplifting case. (No. 48058 R., pp.99-100.)
However, the district court suspended the possession sentence and placed Ms. Lake on probation
for five years. (48058 R., p.100.) In the shoplifting case, the district court reinstated Ms. Lake's
probation for four years. (No. 48057 R., p.227.)
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In September 2019, the State alleged Ms. Lake violated her probation in both cases2, by
committing a new offense. 3 (No. 48057 R., p.252; No. 48058 R., p.123.) At a joint hearing,
Ms. Lake admitted to the probation violation. (No. 48057 R., p.268; No. 48058 R., p.137;
Tr., pp.3, 5-6.) After admitting to the violation, Ms. Lake pleaded with the court for help.
(Tr., pp.10-11.) She acknowledged she had been given multiple chances, but requested the court
retain jurisdiction in order for her to get her life back on track. (Tr., pp.10-11.) The district court
revoked probation, executed both sentences, and declined to retain jurisdiction. (Tr., p. 14.)
Ms. Lake timely filed Rule 35 motions requesting leniency in both cases (No. 48057
R., pp.279-81; No. 48058 R., pp.148-50), which the district court denied. (No. 48057 R., pp.28489; No. 48058 R., pp.155-59.) Ms. Lake timely appeals from the district court's orders revoking
her probation and its orders denying her Rule 35 motions.

ISSUES
I.

Whether the district court abused its discretion when it revoked Ms. Lake's probation and
executed her underlying sentences.

II.

Whether the district court abused its discretion when it denied Ms. Lake's Rule 35 motion
to reduce her sentence for burglary.

III.

Whether the district court abused its discretion when it denied Ms. Lake's Rule 35 motion
to reduce her sentence for possession of a controlled substance.

2

The record only contains the affidavit for the agent's warrant and the agent's warrant for
Ms. Lake's possession case. The iCourt Portal likewise only has the affidavit and warrant for
Ms. Lake's possession case. It appears that the identical affidavit and warrant were filed in both
the possession and shoplifting cases. At the hearing, the district court commented that it only had
the charge of probation violation from one case, but that the allegation of the violation applied to
both cases. (Tr., p.5.)
3
Ms. Lake was charged with grand theft by unauthorized control of property and burglary in
case number CRl0-19-08046. (No. 48057 R., p.252; No. 48058 R., p.123.) The iCourt Portal
shows that she eventually pied guilty to grand theft, was placed on a rider, and after successful
completion, her sentence was suspended and she was placed on probation.
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ARGUMENT
I.
The District Court Abused Its Discretion When It Revoked Ms. Lake's Probation And Executed
Her Aggregate Sentence Of Thirteen Years, With Five Years Determinate
The district court abused its discretion when it revoked Ms. Lake's probation because
probation was achieving its rehabilitative objective and providing adequate protection to society.
The district court is empowered by statute to revoke a defendant's probation under certain
circumstances. LC. §§ 19-2602, -2603, 20-222. The Court uses a two-step analysis to review a
probation revocation decision. State v. Sanchez, 149 Idaho 102, 105 (2009). First, the Court
determines "whether the defendant violated the terms of his probation." Id. Second, "[i]f it is
determined that the defendant has in fact violated the terms of his probation," the Court examines
''what should be the consequences of that violation." Id. The finding of a probation violation and
the determination of the consequences, if any, are separate analyses. Id.
Here, Ms. Lake does not challenge her admission to violating her probation. (Tr., pp.5-6.)
Once a probation violation has been found, the district court must determine whether it is of such
seriousness as to warrant revoking probation. State v. Chavez, 134 Idaho 308, 312 (Ct. App.
2000). However, this revocation may not be arbitrarily made. State v. Adams, 115 Idaho 1053,
1055 (Ct. App. 1989). If a knowing and intentional probation violation has been proven, a
district court's decision to revoke probation will be reviewed for an abuse of discretion.
I.C. § 20-222; I.C.R. 33(f); State v. Leach, 135 Idaho 525, 529 (Ct. App. 2001). In determining if
such an abuse occurred, appellate review centers on whether the trial court:

"(1) correctly

perceived the issue as one of discretion; (2) acted within the outer boundaries of its discretion;
(3) acted consistently with the legal standards applicable to the specific choices available to it;
and (4) reached its decision by the exercise of reason." State v. Bodenbach, 165 Idaho 577, 591
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(2019).
"The purpose of probation is to give the defendant an opportunity to be rehabilitated
under proper control and supervision." State v. Mummert, 98 Idaho 452, 454 (1977). The district
court must decide whether probation is achieving the goal of rehabilitation and whether
probation is consistent with the protection of society. Leach, 135 Idaho at 529. In determining
whether to revoke probation the court may consider the defendant's conduct before and during
probation. State v. Roy, 113 Idaho 388, 392 (Ct. App. 1987).
In this case, Ms. Lake asserts the district court abused its discretion by revoking her
probation because her probation was achieving its rehabilitative objective while providing
adequate protection for society.

Kylie Lake has battled drug and alcohol

addiction, in addition to struggling with mental health issues, throughout her life. (No. 48058
Conf. Doc., pp.49, 67.) Ms. Lake's childhood was fraught with abuse, trauma, and abandonment.
(No. 48058 Conf. Doc., pp.46, 51-52.) Her parents used drugs and alcohol and were in and out of
jail throughout her life. (No. 48058 Conf. Doc., pp.13, 45, 52.) At

, Ms. Lake began

drinking alcohol and using marijuana (48058 Conf. Doc., pp.17-18), and began relying on these
substances to suppress her trauma. (No. 48058 Conf. Doc., p.12.) At

, Ms. Lake tried

to commit suicide. (No. 48057 Conf. Doc., p.60.)
Ms. Lake became pregnant for the first time when she was
her second child at

(No. 48058 Conf. Doc., p.12.) At

and was pregnant with
, Ms. Lake entered an

abusive marriage and had two more children. (No. 48058 Conf. Doc., pp.12, 52.) To cope with
the abuse, Ms. Lake began relying on methamphetamines and other substances. (No. 48058
Conf. Doc., pp.12, 18.) At

, Ms. Lake attempted suicide again. (No. 48058 Conf.

Doc., p.52.) In January 2014, Ms. Lake began sinking deep into the throws of depression, often
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resorting to self-medication. (No. 48057 Con£ Doc., pp.14, 68.) Despite her struggle with
addiction, Ms. Lake achieved sobriety for five years. (No. 48058 Con£ Doc., p.12.)
After Ms. Lake's difficulties on probation, her placement in the rider program set her on
a steady path to recovery. (No. 48058 Con£ Doc., p.43.) Ms. Lake was successful in her rider
program, and emerged dedicated to sobriety, recovery, and healing. (No. 48057, pp.92, 94, 98.)
Unfortunately, like many individuals struggling with drug addiction, Ms. Lake relapsed in 2018.
(No. 48058 Con£ Doc., pp.12, 37-48, 52.) Despite her setbacks, Ms. Lake is amenable to
treatment and has accepted responsibility for her actions. (Tr., pp .10-11.) The impact of
substance abuse on the defendant's criminal conduct is "a proper consideration in mitigation of
punishment upon sentencing." State v. Osborn, 102 Idaho 405, 414 n.5 (1981). Acceptance of
responsibility, remorse, and regret are also factors that weigh in favor of mitigation. State v.

Shideler, 103 Idaho 593, 595 (1982).
In addition to her drug addiction, Ms. Lake suffers from mental health issues. In 2014
Ms. Lake was diagnosed with major depressive disorder and anxiety disorder. (No. 48058 Con£
Doc., p.17.) In 2018, Ms. Lake was diagnosed with major depressive disorder, agoraphobia, and
post-traumatic stress disorder. (No. 48058 Con£ Doc., p.16.) Ms. Lake was seeking mental
health treatment, but was forced to stop due to lack of insurance. (No. 48058 Con£ Doc., p.52.)
Despite all this, Ms. Lake is committed to her sobriety and becoming a productive
member of society, caring mother, and loving wife. (Tr., pp.10-11.) Her future goal is to become
a drug and alcohol counselor. (No. 48058 Con£ Doc., p.46.) While it is true that Ms. Lake
violated her probation five times for the first offense, and once for the second offense, the district
court failed to consider the successes Ms. Lake had and the challenges she overcame on the way,
and that even though she had setbacks, she was making progress. Like most with substance
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abuse and mental health issues, Ms. Lake struggles to break free of her history, constantly living
up (or, more appropriately, down) to people's expectations of failure. As she put it:
I am accepting the wrong choices that I have made, and I am trying to better
myself. I am asking for the program to help with my bad decision-making and
also to give me more tools to use in my daily life. I am asking for help for myself
and to prove that I can be a better person. I am trying to be the mother and wife
that my children and my husband do so very much deserve. I don't want to be like
the rest of my family. I want to be better than the way I was raised, and I no
longer want to be held down by my past. I want to move forward. I'm asking you
for this chance to prove myself not only to you but to everyone who has always
called me a failure, that I am better than that lifestyle.
(Tr., pp.10-11.) The court revoked Ms. Lake's probation and executed her sentences: six years,
with two years determinate for burglary, and a consecutive sentence of seven years, with three
years determinate for possession. (Tr., p.14; 48057 R., p.268; 48058 R., p.137.)
Ms. Lake's history of substance abuse, mental health issues, trauma, amenability to
treatment, and statements of remorse, regret, and acceptance of responsibility show that she has
the tools to succeed in the community under proper control and supervision. In light of these
facts, Ms. Lake maintains the district court did not exercise reason, and therefore abused its
discretion, by revoking her probation. The district court should have reinstated her probation, or
alternatively retained jurisdiction and placed her in a rider program.

II.
The District Court Abused Its Discretion When It Denied Ms. Lake's Rule 35 Motion To Reduce
Her Sentence for Burglary
The district court abused its discretion because new and additional information not
present at her original sentencing demonstrates that Ms. Lake's burglary sentence is excessive.
"After a probation violation has been established, the court may order that the suspended
sentence be executed or, in the alternative, the court is authorized under Idaho Criminal Rule
35 to reduce the sentence." State v. Hanington, 148 Idaho 26, 27 (Ct. App. 2009). "If a sentence
8

is within the statutory limits, a motion for reduction of sentence under Rule 35 is a plea for
leniency, and [Courts] review the denial of the motion for an abuse of discretion." State v.
Huffman, 144 Idaho 201, 203 (2006). Appellate courts "consider the entire record and apply the
same criteria used for determining the reasonableness of the original sentence." State v. Del
Critchfield, _ Idaho _, _ P.3d _, 2020 WL 992593 *4 (Ct. App. 2020). "When presenting
a Rule 35 motion, the defendant must show that the sentence is excessive in light of new or
additional information subsequently provided to the district court in support of the Rule
35 motion." Huffman, 144 Idaho at 203.
Ms. Lake's sentence for burglary was imposed in 2014. (No. 48057 R., pp.85-87.) At that
time, her PSI report did not reveal significant mental health or substance abuse issues. (See No.
48057 Con£ Doc., pp.54-91 (LC. § 19-2524 Evaluation Report and Gain-I Recommendation not
included in original sentencing documents).) It was not until several months after her sentence
was imposed that her probation officer began to recognize that Ms. Lake's substance abuse
problem was far greater than anyone had realized. (No. 48057 R., pp.95-96.) This was not
considered in her original sentencing, nor was it accounted for when Ms. Lake requested a
reduced sentence. (See No. 48057 R., pp.227-28; 284-89.) Further, in 2018, when she was
sentenced for possession of a controlled substance, constituting a violation of her probation, the
district court was presented with a more accurate picture of the severity of Ms. Lake's substance
abuse problems, her significant mental health conditions, her amenability to treatment, her
remorse and regret, and her commitment to sobriety. (See generally No. 48058 Con£ Doc.)
Ms. Lake also had been successful in the rider program (48057 Con£ Doc., p.92; 48058 Con£
Doc., p.18), and had achieved sobriety, though she had a minor relapse. (48058 Conf. Doc.,
p.12.) While the district court had this new information, which was not available at the time of
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her original sentencing, it did not consider the impact of Ms. Lake's traumatic upbringing,
substance abuse, and mental health condition in denying Ms. Lake's Rule 35 motion in her
shoplifting case.
In addition, Ms. Lake was originally placed on probation in March 2014 for taking
$76.95 worth of groceries without paying. She has been on probation for nearly five years and
nine months, she has been incarcerated for over six hundred days, and has participated in a rider
program for three and a half months. It is unreasonable to now require Ms. Lake to serve a sixyear sentence for this crime, especially in light of the fact that this exact offense is now only a
misdemeanor, punishable by up to six months in jail. LC. § 18-1401A.
Ms. Lake was working, taking classes to obtain her GED, and had found stable housing.
(Tr., p.8.) What she needed was help and structure to help her address her substance abuse and
mental health, and to get back on track to being a contributing member of society and a caring
mother and wife. (Tr., pp.8, 11-12.) She believes her problem lies in not having the help and
structure to address her needs, and a reduced sentence will give her the opportunity to address
her issues and "learn how to create social ties with good influences as opposed to negative
influences." (Tr., p.8.) While she has begun to cut negative associations, she needs skills to help
her continue on her journey. (Tr., p.8.)
Based on the new information that was not present at the time the district court sentenced
Ms. Lake for burglary in 2014, the district court abused its discretion by not reducing her
sentence following the revocation of her probation in 2019.

III.
The District Court Abused Its Discretion When It Denied Ms. Lake's Rule 35 Motion To Reduce
Her Sentence for Possession of a Controlled Substance and Run It Concurrently To Her Burglary
Sentence
The district court abused its discretion because new and additional information not
present at her original sentencing demonstrates that Ms. Lake's sentence for possession of a
controlled substance is excessive. Ms. Lake incorporates and respectfully refers this Court to the
Rule 35 standards provided in Part II. In addition, "[t]he decision of whether to impose sentences
concurrently or consecutively is within the sound discretion of the trial court." State v. Helms,
130 Idaho 32, 35 (Ct. App. 1997); see also LC. § 18-308.
In her Rule 35 motion, Ms. Lake addressed new and additional information that was not
considered when her initial sentence was imposed in May 2019 for possession of a controlled
substance. (No. 48058 R., pp.149-50.) When Ms. Lake was charged with this offense, she was in
a low place and had been associating with negative influences. (Tr., p.8.) Since that time, she has
ceased to associate with those who negatively drive her towards poor choices, and has renewed
her positive and supportive relationships with her family. (Tr., p.8; No. 48058 R., p.150.) See

State v. Shideler, 103 Idaho 593, 594-95 (1982) (family support as mitigation); State v. Ball, 149
Idaho 658, 663-64 Ct. App. 2010) (same). Ms. Lake received very positive reviews since in
custody and shows great promise of being successful in the community. (No. 48058 R., p.150)

See State v. Sanchez, 117 Idaho 51, 52 (Ct. App. 1990) (good conduct while in prison as
mitigation).
Ms. Lake has spent an immense amount of time in prison and on probation, trying to get
her life back in order. Her sentence for this offense is set to run consecutively to the sentence for
her burglary charge, meaning that she is to be imprisoned for an aggregate term of thirteen years,
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with five years determinate. A reduced sentence, not just in terms of duration, but also by
altering her sentence for possession to be concurrent to her burglary sentence, will provide her
with the opportunity to be successful and show the district court, as well as her community, that
she is ready to move forward. It will allow her to put the past behind her, and begin to start the
difficult yet rewarding path of sobriety as a productive and contributing mother, wife, and
member of society.
Based on the new information that was not present at the time the district court sentenced
Ms. Lake for possession of a controlled substance in May 2019, the district court abused its
discretion by not reducing her sentence and should have run it concurrently with her sentence for
burglary.

CONCLUSION
Ms. Lake respectfully requests that this Court reverse the district court's orders revoking
her probation and remand her case to the district court with an instruction that she be returned to
probation. Alternatively, she requests that this Court reduce her sentences as it deems
appropriate.
DATED this 20 th day ofNovember, 2020.

/s/ Emily M. Joyce
EMILY M. JOYCE
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 20 th day of November, 2020, I caused a true and
correct copy of the foregoing APPELLANT'S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant

EMJ/eas

13

